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Chapter 7

CASH FOR DEVELOPMENT RIGHTS:

THE AGRICULTURAL EASEMENT PROCESS

   andowners seeking to sell or donate the
development rights on their agricultural
properties face a long and complicated process.
While the rewards in cash and benefits and in
conservation satisfaction are significant, there
are also short-term costs in time spent, expertise
employed, frustrations encountered, and formal
procedures required.  Such complexities are
warranted by the extraordinary nature of the
decision to give up a portion of the rights over a
property forever, limiting the options of all future
owners. Putting together an agricultural
easement takes a great deal of serious
deliberation and interaction between the
landowner and the agency acquiring the
development rights.

Two aspects of this approach particularly make
it more complex than the other compensatory
options for landowners. The first is that there is
far less standardization in arranging easement
sales than in the application and selection
procedures found in USDA conservation and
Williamson Act programs. Each easement
transaction is unique, centered around a series
of negotiations between the landowner and the
acquiring organization that are driven by the
specifics of parcel characteristics, family
situation, and agency resources and priorities.

Second is the decentralized, largely nongovernmental and geographically varied nature of the
agencies that acquire the development rights and hold the easements.  Mostly local nonprofit
land trusts, they vary in the particular application and selection procedures used.  The land
trusts that focus on agricultural land are not present in all parts of California.  Also they are less
bureaucratic than the USDA and county government offices that manage the other
compensatory programs.

Taking into account these variations, this chapter presents a general outline of what
landowners should know about the application, selection, and other procedures of agricultural
easement programs throughout California.
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FINDING A PROGRAM

A California farmer or rancher looking into the sale of development rights on a property, in most
cases, will work with a nonprofit land trust that operates in his or her county or region; not just
any land trust, but one that focuses on commercial agricultural land as its primary preservation
goal, or one of its primary goals.  Searching for the right organization may not be as easy as
contacting a county government for a Williamson Act contract or a NRCS field office to enroll in
a USDA conservation program.  Only a dozen or so land trusts and a smaller number of local
public agencies (Table 7-1) have active agricultural easement programs, and they are not
found in all agricultural regions of the state.

Actually, potential agricultural easement programs in California number in the hundreds.
These are  “qualified conservation organizations”, able under federal and state law to acquire
the development rights and hold easements on privately owned land.  The list includes more
than 500 city and county governments in the state, special districts such as open space and
resource conservation (RCDs) districts, agencies of state and federal government, and more
than 100 land trusts and other nonprofit conservation organizations.

Only a few public agencies, mainly several open space districts, are actively engaged in
acquiring easements for the primary purpose of protecting farm and ranch operations.  Cities
and counties lack such programs, despite their responsibility for land use planning, because of
constraints on their funding sources and preoccupation with many other public services.  By
contrast, in most other states with substantial agricultural easement activity, county
governments are the dominant managers of such programs.

ELIGIBILITY AND SELECTION

There is no standard, universally-applied collection of criteria for selecting parcels for the
acquisition of development rights. Each agricultural easement program sets its own acquisition
priorities and consequently its selection standards. Yet, most programs apply a few common
criteria in varying combinations:

1. Agricultural viability.  Is the proposed easement property actively used to grow commercial
commodities and does it have the characteristics to remain in farming or ranching for the long
term? Specific indicators that help programs to determine viability include (1) parcel size (the
larger the better), (2) quality of agricultural soils, (3) water supply, (4) management capability,
(5) continued investment in the agricultural operation, and (6) agricultural support services in
the area.

2. Strategic location. Is the property adjacent to or close to other protected lands, whether
under easement or in public ownership?  The intent is to create large blocks of contiguous
easement lands, using funds effectively to increase the likelihood of continued agriculture in a
large area, as contrasted with a pattern of fragmented protected properties outflanked by
urban growth.  Or is the property in a location where an easement can influence the pattern of
future urban growth -- buffering, redirecting, or making development more efficient?
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Table 7-1.  California easement programs with an agricultural focus, by county location

Chapter 7

Includes nonprofit land trusts and governmental open space districts

(*Organizations with a substantial accumulation of agricultural easements as of 2003 of at least 1,000 acres apiece repre-

senting at least 10 separate transactions)
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3. Multiple resource values. Does a proposed easement property also have habitat, scenic,
historic, or other open space values?  If so, the property may be given a boost in the selection
process, but only if the other resource values are not incompatible with the central agricultural
protection purpose.

4. Cost effectiveness.  Trying to make the most of their limited funds for acquiring easements,
programs often ask landowners to donate a portion of the easement value, in effect
substituting tax benefits for cash.  In addition, landowners are often requested to contribute to
the endowment fund that supports the program’s monitoring activities. Cost effectiveness also
shows up in combining funds from different sources to purchase individual easements.  State
and federal agencies require that local programs match their grants with funds from other
sources.

5. Development pressure.  Is the
property likely to be converted to
nonagricultural uses in the near future
without the protection of an easement?
Some programs target such parcels.
Others, however, avoid such choices,
preferring to concentrate on properties
not in the immediate path of urbanization
because they are less costly or are less
likely to be outflanked by incompatible
land uses.

6. Relationship to local planning.  Is an
easement in this location compatible with
local planning policies, as expressed in
the growth projections of county general
plans and the annexation strategies of
nearby cities?  While counties and cities
usually are not directly involved in
agricultural easement acquisitions, they
are frequently consulted by land trusts at
some point in the acquisition process.
State and federal agencies, in deciding
whether to fund local projects, also look
for evidence of compatibility with local
plans and support for farmland
protection.

Qualitative selection

California programs apply these standards in a flexible fashion, trading off strengths and
weaknesses according to individual parcel characteristics.  Generally they use a qualitative
selection process that allows considerable discretion to program decision-makers, as
compared to systems that depend largely on quantitative scores.   Most active agricultural
easement programs in other states, on the other hand, rely on more quantitative ranking
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How many agricultural easements statewide?

No accurate count is kept of the total acres and
farms/ranches covered by agricultural easements
throughout California, probably because most
easement programs are operated by non-
governmental, nonprofit land trusts and because of
the diversity of funding sources.  A rough estimate
based on a survey of programs in 2002 and
projected through 2004 suggests that the state has
about 160,000 agricultural acres under easement,
representing more than 300 farms and ranches.  As
contrasted to the broader category of
“conservation” easements that cover a variety of
natural resource lands, “agricultural” easements
refer more narrowly to parcels protected from
urbanization mainly for continued farm and ranch
production.

More than 70 percent of the acres under
agricultural easement are in large cattle ranches.
The other easement acres represent smaller,
cropland farms.

Geographically, about 80 percent of all agricultural
easement acres in the state are concentrated in the
central coast region, from Mendocino County south
to Santa Barbara.  The two largest programs in the
state, and among the top ten nationwide, have a
combined total of more than 60,000 farm and ranch
land acres under easement.  They are the Sonoma
County Agricultural Preservation and Open Space
District and the Marin Agricultural Land Trust.
(Sokolow, 2002)
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procedures, usually a version of a USDA-developed Land Evaluation and Site Assessment
(LESA) system.

Similar standards are used by the state and federal agencies in determining which locally
submitted applications to fund.  The funding agencies also pay attention to the technical
and management capacities of the land trusts and other programs that submit easement
projects to them.

How competitive?

How competitive for individual landowners is the process for selecting easements to fund?
Considering the limited funds available in California for this compensatory technique and
the high cost of individual transactions, only one or two dozen agricultural easements are
put together every year, making the process quite competitive.  Compared to participation
in the USDA and preferential taxation programs, far fewer landowners have the opportunity
to sell an easement.

The degree of competition also varies according to the accomplishments and visibility of
individual local programs.  Well-established programs with a record of working with many
applicants to complete easement transactions tend to have the longest lists of interested
landowners. They have credibility in the local agricultural community through word-of-mouth
communications, are well-regarded by state and federal funding agencies because of their
accomplishments, and have defined procedures backed up by professional expertise for
working out the details of easement transactions. They can afford to be selective in singling
out priority projects.  Less mature programs, on the other hand, tend to concentrate on
building landowner and community acceptance and on putting together the expertise and
funds to complete a few successful projects.

Landowners with a serious interest in selling their development rights learn fairly early in
their discussions with a program, even before a formal application is required, whether they
are likely to be successful.  This helps to reduce the competition.  Easement programs
quickly sort out the possibilities before them, concentrating on working with just a few
landowners at any time, because of the extensive staff work and resources required for
each transaction, limited funding available, and the need to justify their choices to the
outside funding agencies.

PUTTING AN EASEMENT TOGETHER: LANDOWNER-AGENCY

NEGOTIATIONS

A landowner can usually expect to spend a lot of time and energy on the process before the
deal is completed.  It usually takes at least a year of intense activity working on an
easement transaction on the part of both landowner and agency, and that does not include
the informal discussions that precede a formal application.  It is comparable to a major real
estate sales transaction, in which issues of price and terms are deliberated and a great
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deal of paperwork is generated.  Completing an easement takes even more effort because the
transfer of partial rights in a property is more complicated than a direct fee simple sale that
includes all property rights.

What makes the process so lengthy and complex is the customized nature of each easement.
While based on model language, each easement is tailored to landowner circumstances and
parcel characteristics. It takes time for the landowner to handle family issues, for the agency to
secure funding, and for the two parties to discuss and negotiate price, use restrictions, and
donation matters. Ambiguities or disagreements in any of these or other areas can add
unexpected delays to the process.  Glitches frequently occur, for example, when it is difficult to
get multiple owners or heirs to agree on the disposition of a property.

On the other hand, there are advantages in the numerous checks and requirements of an
easement transaction; they provide protection and assurance for both parties.  Also adding a
degree of comfort for landowners is the generally friendly, nonbureaucratic, and confidential
approach of easement agencies.  Especially in initial contacts, landowners often deal with land
trust board members. In many cases, they are neighbors who are farmers and ranchers.

The process

Table 7-2 outlines the usual steps involved in completing an easement transaction, as
abstracted from the procedural descriptions prepared by several programs. Many easement
programs provide interested landowners early in their discussions with a written guide to the
easement process and requirements.  Although most transactions are initiated by interested
farmers and ranchers, some programs at times have taken the first step, establishing initial
contact with a landowner because of the strategic value of preserving a particular property.

An easement transaction features both informal and formal phases. Typically some time is first
spent in informal discussions between the landowner and program representatives, whether
professional staff or board members.  The landowner learns more about the easement
technique and the program’s procedures and requirements, and the program learns more
about the landowner’s property, agricultural operation, and family circumstances.  Eventually
these discussions may reach a point at which a serious effort to put together a deal makes
sense to both parties, advancing the landowner’s personal and business objectives and fitting
the program’s preservation priorities, workload, and funding prospects.

This basic meeting of minds usually produces a conceptual agreement, with details worked out
later during the more formal phase.  This may occur just before or shortly after the landowner
submits a written application or letter of interest.  As Table 7-2 notes, the formal process
includes many actions: baseline documentation, title report, appraisal, obtaining the purchase
funds, subordination of existing debt, negotiations, etc.  All are necessary to legally completing
the transaction.
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Expertise for landowners

It’s absolutely essential that landowners headed down the path to selling their development
rights consult early and at other appropriate times with legal, financial, and possibly farm
management advisors.  Even though easement programs work closely and openly with their
clients throughout the process, landowners need to rely on independent expertise to fully
protect and express their interests.  In their initial contacts with prospective easement sellers,
most programs emphasize the importance of obtaining such expertise.  Having a personal
attorney and other experts on tap who are thoroughly familiar with the landowner’s situation is
especially critical when there are disagreements with the program over easement terms or
other difficult issues.  Legal representation is essential in negotiations over the specific
language of an easement.

Negotiable issues

What issues are most likely to produce differences between landowner and program positions?

• Money. The easement price suggested by the appraisal, the difference between the fair
market and restricted values, is not necessarily the amount ultimately agreed to by the
parties.  Rather it is often the basis of negotiation, with the final cash price affected by
adding or reducing use restrictions and how much if any of easement value the
landowner is willing to donate as a charitable contribution.

Chapter 7

Table 7-2.  The steps involved in completing an easement transaction
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• Housing. Can additional residences (usually for family members or agricultural
workers)  be constructed on an easement property, where, and with what size
limitations?  How much can existing homes be expanded?  Consistent with their
preservation objectives, easement programs seek to limit residential footprints, while
landowners want flexibility for future generations.

• Agricultural facilities.  What about providing for future buildings and other constructed
improvements for processing, storing, or otherwise supporting the production of
agricultural commodities?  As in the residential area, landowners seek flexibility for
potential change in agricultural operations to take advantage of advances in technology,
commodity types, markets, and environmental conditions.  On the other hand, programs
are reluctant to reduce the land directly devoted to growing crops and animals.  The
issue comes down to deciding what maximum proportion of the easement-protected
property can be used for structures and improvements.

Deed restrictions: What the landowner gives up

The process of a landowner giving up development rights and accepting an easement
culminates in recording the new restrictions on the property’s deed.  The general prohibition is
on future land uses that could be inconsistent with commercial agriculture.  One agricultural
land trust explains an easement’s scope in this language:

“The Yolo Land Trust easement is tailored for agricultural land uses.  The
easement places permanent restrictions on future uses of the property to protect
its agricultural character and productivity.  It describes the permitted uses very
broadly to take into account not only the variety of current agricultural practices,
but also future changes in economic conditions, agricultural technologies, and
farm and ranch management practices.  The easement does not grant public
access.”
- Yolo Land Trust, undated brochure.

In brief, here are the major types of restrictions, how they vary, and what is allowed on
agricultural land under easement:

1. No subdivision.  Prohibiting the ability to divide a property into smaller parcels for
development and sale.  This is the most basic aspect of removing the development rights.

2. Residential structures.  Depending on the landowner’s situations and negotiations, an
easement may allow the construction of one or a few additional residences on the property for
family members.  Housing for agricultural workers may also be permitted in the recorded
provisions.  The location of any allowed residences is usually designated within limited building
envelopes.

3. Agricultural structures.  Also allowed are the future construction of buildings and other
improvements to support agricultural operations.

4. Other restrictions.  These usually include commercial signs, the accumulation of
nonagricultural trash, mining, and commercial timber harvest.
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5. Monitoring.  Agents of the organization holding the easement are allowed annual or other
periodic access to the property monitoring compliance with the terms of the agreement, often
with advance notice to the landowner.

6. Retained property rights.  Present and future owners of a property covered by an
easement continue to control the property rights not related to development.  Most important
for agricultural operations is the right to deny public access to the property, which is what
easement programs emphasize to interested landowners.  Water rights are also usually
retained as a necessary complement of agricultural operations, with the restriction that they
cannot be permanently transferred.

Duration

Placing an agricultural or other type of conservation easement on a parcel extinguishes its
development potential in perpetuity, restricting not only the original seller of an easement, but
also all future owners of the parcel.  Landowners entering a transaction, or just exploring an
easement possibility, clearly understand the permanency of the restriction.  Receiving
attractive compensation in exchange for giving up the development rights forever is what
makes the easement technique such a unique conservation method.

In very rare circumstances, the permanency of an easement can be broken or modified:

• When the conservation objectives of the restriction cannot be maintained, probably through
drastic changes in the surrounding landscape that make it impossible to continue
agricultural operations or continue the open space character of the property.  Only a court
of law can make this determination, following a request joined in by both the landowner and
the organization that holds the easement.  It’s quite likely that such a court action could
require the landowner to refund a part of the past economic benefit of the easement,
especially if urban development is a possibility in the near future.

• When a government agency acquires all or some of the easement-covered property
through eminent domain for a school, road improvement, or other kind of public facility.
Presumably, if only a small portion of the property is taken in this way, the easement
restrictions continue on the remainder.

• When a landowner whose easement sale was partially funded by the California Farmland
Conservancy Program requests a state review for termination 25 years after the sale.
The legislation that created the state program in 1995 allows this possibility, but does
not require all state-funded easements to contain a review provision in their deeds.

Terminations may become more common as the number of development-prohibited properties
grows.  Up to now they have been exceedingly rare in California and elsewhere, not only
among recently created agricultural easements, but also among the larger number of longer-
established conservation easements.

Chapter 7
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After the transaction: Monitoring the easement

The landowner-easement program relationship does not end with the conclusion of the
transaction.  An organization that holds easements has a continuing legal obligation to ensure
that their terms are in compliance.  The organization conducts periodic, usually annual,
inspections of  easement sites, a right of access that is specified in easement language.  The
baseline information compiled during the transaction process, containing maps and other
property details, is the factual basis for reviewing easement conditions.

Most organizations approach monitoring as a cooperative activity, working with landowners on
common stewardship goals.  Unannounced site visits by a land trust’s staff or volunteer
monitors are uncommon.  Organizations usually schedule their visits in advance and conduct
the  inspections jointly with landowners.
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